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REVI EW of a decision of the Court of Appeals. Reversed.

M1 WLLIAM A BABLITCH, J. The State of Wsconsin
(State) seeks review of a court of appeals’ decision that
reversed a judgnent of the «circuit court convicting the
def endant, Lance R Ward (Ward), on his no-contest plea to two
counts of possession of a controlled substance with intent to
del i ver. The court of appeals held that evidence seized during
the search of Ward' s hone shoul d have been suppressed because the
affidavit submitted to the warrant-issuing judge in support of
the search warrant failed to provide a substantial basis for
finding probable cause that evidence of crimnal activity was

likely be found at that site. State v. Ward, 222 Ws. 2d 311,

333, 588 N.W2d 645 (Ct. App. 1998).
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12 Two issues are raised on review The first issue is
whet her the warrant to search for drugs at Ward s honme was
supported by probable cause. W conclude that the warrant-issuing
magi strate had a substantial basis for finding probable cause to
issue the warrant to search Ward' s honme, and accordingly we
reverse on that issue.

13 The second issue, not reached by the court of appeals,
is whether the evidence should be suppressed because officers
executed an unlawful no-knock entry into the Ward residence in
violation of the rule of announcenent. At the time of entry, the
police action was in conformance wth then-existing |aw,
subsequently changed by the United States Suprene Court. e
conclude that the evidence should be admtted because the police
officers acted in good faith reliance on | aw that was controlling
at the time of the search

14 The facts wunderlying this action are these. On
Decenber 4, 1996, Detective Douglas Anderson of the Cty of
Beloit Police Departnent applied for a search warrant for the
home of Lance R Ward at 1663 Royce in Beloit. Det ecti ve
Anderson presented an affidavit to Rock County Circuit Court
Judge Janes E. Wl ker in support of the search warrant. The
followng facts were set forth in Anderson’s affidavit.

15 First, the affidavit stated that on Novenber 27, 1996,
Beloit police received a tip froma Crine Stopper that a second
i ndividual, Darrell Vance, “sells pounds of nmarijuana.” The
Crime Stopper told police that Vance would order marijuana and

within a day or two distribute one to two pounds to each of his
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deal ers. On Novenber 29, Beloit police executed a search warrant
at the Vance hone and recovered 3,311 grans of marijuana, over
$11,000 in cash, .3 granms of <crack cocaine and other itens

i ncl udi ng tetrahydrocannabi nol (THC) roaches and several scales.

16 On Novenber 30, 1996, a Vance famly nenber contacted
Det ective Anderson to report that Vance identified an individual
named “Lance” as his marijuana supplier. On Decenber 2, Vance
in the custody of the Beloit police, contacted the police to nake
a deal. Vance identified “‘Lance’ who lives on Royce” as his
supplier. The Beloit tax rolls listed property at 1663 Royce as
owned by Lance R Ward.

17 Second, the affidavit stated that the confidential
files maintained by the Beloit Police Departnent Specia
Operations Bureau contained four pieces of information indicating
that Lance Ward is a drug deal er

18 Third, the affidavit stated that based upon Detective
Anderson’s training and experience, individuals engaged in
crimnal activity, including drug-related crinmes, often arm
thenmselves with firearns and attenpt to destroy or conceal
evidence if given tine. For these reasons, Detective Anderson
requested the issuance of a no-knock search warrant.

19 Finally, the affidavit stated that Detective Anderson
based wupon his training and experience, believed that when
illegal drugs are bought and sold the parties commonly carry

illegal drugs on their body.
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10 Judge Wl ker issued the search warrant. The warrant
aut hori zed a no-knock entry.

11 O ficers executed the warrant on the evening of its
i ssuance. Although Ward was in his hone watching television, the
house appeared dark. The police did not knock. O ficers used a
battering ramto break down the door of Ward's hone. The officer
using the battering ram began swinging it as soon as a second
officer yelled “Police. Search Warrant.” Oficers seized 180.9
grans of cocaine, 2,578.6 grams of nmarijuana, tw THC pipes,
rolling papers, several scales, and other itens. Al t hough
anmmuni ti on was sei zed, no weapons were found.

12 Ward subsequently offered two notions to suppress the
evi dence seized at his hone. Judge Wel ker, who had authorized
the search warrant, presided at the suppression hearing.

13 First, Ward argued that the affidavit for the warrant
did not allege sufficient sworn facts to establish probable cause
to believe that evidence of crimnal activity would be found at
Ward’'s hone. Judge Wel ker determned that the petition for a
warrant contained sufficient facts to draw a reasonabl e inference
that there was evidence of a crine at Ward’ s Royce Street hone.

114 At the notion hearing, Ward' s defense counsel argued
that the police did not present any facts in their affidavit from
which it could be inferred that illegal drugs were kept at the

Ward residence:

THE COURT: What about my experience has (sic) been
that in the | ast eight years, | have had nunerous cases
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that deal with this kind of thing, and | can’'t renenber
a time when sonebody was dealing drugs when they
weren’'t being dealt out of the person’s house? Now,
maybe there are different custons everywhere, but here
in Beloit, that’'s been every case that | have ever had.

Def ense Counsel: But are you allow - you can nake

i nferences based on reasonabl eness. That’'s what the
Court says. But don't you think you need a factua
basis to nmake the inference? | nean, if Lance Ward

lived on Royce Street - -

THE COURT: Well, you seemto agree that there was
sufficient information here to issue a warrant to
arrest M. \Ward.

Def ense Counsel: | think that there is information
indicating he was the dealer. | think that you
probably could have issued a warrant for his arrest.

THE COURT: All right. well, if that’s the case
if there is enough evidence- - if there is enough
information to arrest his person, and if ny experience
is that drug dealers ordinarily deal drugs out of their
houses, why isn’t there enough evidence then to search
hi s house?

Def ense Counsel: Because nobody told you that
drug deal ers deal out of their houses.

THE COURT: You don’'t think I can rely on ny own
experi ence?

Def ense Counsel: No. . . . | think you can rely
on your own experience in nmaking inferences fromfacts,
but I don't believe that you can nmeke inferences in a

search warrant based upon information that you know
which is not supportive, at least by a factual
allegation, within the four corners of a warrant.

THE COURT: I  have had nunerous, nunerous
experiences with respect to drug dealers in the Beloit
comunity, and | do believe that I'mentitled to draw
the inference that, when the police have established
that there is a drug dealer who is dealing |arge
anounts of drugs, | believe | am able to draw the
inference that the high probability is that those drugs
are being dealt out of his place of residence, and
that’s based upon ny experience, and | think that I
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cant- — | don’t think that a magistrate is required to
shut his eyes to that fact.

Judge Wl ker subsequently denied this notion.

115 Ward’s second notion was to suppress the physical
evi dence sei zed by police based upon of the violation of the rule
of announcement.® Judge Wl ker denied this notion. Thereafter
Ward pled no contest to two counts of possession of a controlled
substance wth intent to deliver

16 A sentencing hearing was scheduled for My 14, 1997.
Prior to the hearing, the United States Suprene Court decided
Ri chards v. Wsconsin, 520 U S 385 (1997). In Richards, the

Court disagreed with our rule permtting an exception to the rule
of announcenent when officers execute a search warrant in felony
drug investigations. Ward requested the reconsideration of his
notions to suppress the seized evidence. Both notions were
deni ed. In considering the inpact of Richards, Judge Welker
stated that the purpose of the exclusionary rule is to deter
m sconduct . The judge concluded that this purpose would not be
served in this situation, in which the officers relied upon a
warrant that was issued in conpliance with what was then the

controlling law. \Ward appeal ed his conviction.

! The rule of announcenent requires “police to do three
things before forcibly entering a hone to execute a search
warrant: 1) announce their identity; 2) announce their purpose;
and 3) wait for either the occupants to refuse their admttance
or, in the absence of an express refusal, allow the occupants
time to open the door.” State v. Stevens, 181 Ws. 2d 410, 423,
511 N.W2d 591 (1994); State v. Meyer, 216 Ws. 2d 729, 734-35,
576 N.W2d 260 (1998).
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17 The court of appeals reversed. The court of appeals
held that the affidavit presented to Judge Wl ker in support of a
warrant to search the Wird residence did not provide a
substantial basis for finding probable cause that evidence of
drug dealing would likely be found at the Royce Street address.

Ward, 222 Ws. 2d at 333. The court of appeal s stated:

Al though we wll defer to a magistrate’s conclusion
whenever possible, and we wll permt reasonable
inferences to sustain the reliability and tineliness of
information in a warrant application, neither the
Fourth Anendnent nor Article I, 8 11 of the Wsconsin
Constitution permts a magistrate to infer a |link
between evidence of drug dealing and the dealer’s
resi dence when the application is devoid of any facts
or information fromwhich to infer such a |ink.

18 Having concluded that the warrant to search Ward s hone
| acked probabl e cause, the court of appeals did not reach Ward’'s
motion to suppress for violation of the rule of announcenent.
Id. at 335.

119 The State filed a petition for review, which we

gr ant ed.

I
120 The first issue we consider is whether the affidavit
upon which the search warrant was based contained sufficient
facts to support a finding of probable cause to believe that
evidence of a crine would be found at Ward' s residence. Ve

conclude that the warrant-issuing judge had a substantial basis



No. 97-2008-CR

for finding that there was probable cause to issue the warrant to
search the Ward residence.

21 Search warrants may issue only upon “a finding of
probabl e cause by a neutral and detached magistrate.” State v.

Hi ggi nbot ham 162 Ws. 2d 978, 989, 471 N.W2d 24 (1991) (citing

State v. DeSmidt, 155 Ws. 2d 119, 131, 454 N.W2d 780 (1990)).

In review ng whether there was probabl e cause for the issuance of
a search warrant, we accord great deference to the determ nation
made by the warrant-issuing magistrate. Id. The magistrate’s
determnation will stand unless the defendant establishes that
the facts are clearly insufficient to support a probable cause
findi ng. Id. It is the duty of the reviewing court to ensure
that the magi strate had a substantial basis to conclude that the
probabl e cause existed. |d.

22 Qur deference to the nmagistrate’s probable cause
determ nation supports the well-established preference under the
Fourth Anendnent that searches be conducted pursuant to a

warrant. |d. at 990 (quoting DeSmdt, 155 Ws. 2d at 133).

123 A finding of probable cause is a commbn sense test.

The task of the issuing magistrate is sinply to make a
practical, commonsense decision whether, given all the
circunstances set forth in the affidavit before him
including the “veracity” and “basis of know edge” of
persons supplying hearsay information, there is a fair
probability that contraband or evidence of a crinme wll
be found in a particul ar place.

I1linois v. Gates, 462 U S. 213, 238 (1983).

124 When a warrant-issuing judge’'s determnation of

probabl e cause is doubtful or marginal, we examne it in |ight of
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this strong preference that |aw enforcenent officers conduct
searches pursuant to a warrant. Hi ggi nbotham 162 Ws. 2d at

990.

25 In this case, Ward asserts that Judge Wl ker did not
confine his probable cause determ nation to the circunstances set
forth in the affidavit. Ward argues that Judge Vel ker supplied
facts to the affidavit based upon his own experience and then
made inferences fromthe facts he provided to establish probable
cause.

126 Whether there is probable cause to believe that
evidence is located in a particular place is determ ned by
examning the “totality of the circunstances.” DeSm dt, 155
Ws. 2d at 131 (quoting Gates, 462 U S at 238). W agree with
Ward that a probable cause determ nation nust be based upon what
a reasonable magistrate can infer fromthe information presented
by the police. ““The issuing magistrate ordinarily considers
only the facts set forth in supporting affidavits acconpanying

the warrant application.’” United States v. Khounsavanh, 113

F.3d 279, 283 n.1 (1st Cr. 1997) (quoting United States .

Zayas-Diaz, 95 F.3d 105, 111 (1st Gr. 1996)). W therefore
consider only the facts presented to the mgistrate. A
magi strate issuing a warrant nust be neutral and independent and

must act in a neutral and a detached nanner. State ex rel.

Pflanz v. County Court, 36 Ws. 2d 550, 560, 153 N W2d 559

(1967) (citations omtted). The subjective experiences of the

magi strate are not part of the probable cause determ nation
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27 Therefore, we nust consider whether objectively viewed,
the record before the warrant-issuing judge provided “‘sufficient
facts to excite an honest belief in a reasonable mnd that the
obj ects sought are linked with the commssion of a crine, and
that they will be found in the place to be searched.’”” State v.
Kerr, 181 Ws. 2d 372, 378, 511 N.W2d 586 (1994) (quoting State
v. Starke, 81 Ws. 2d 399, 408, 260 N.wW2d 739 (1978)). \ard
contends that w thout Judge Wl ker’s reliance on his experience
to infer that evidence of crimnal activity would be found at
Ward' s residence, Detective Anderson’s affidavit is insufficient
because it contains no statenent creating a nexus between the
itens sought and Ward' s residence on Royce Street. However, our
exam nation of the facts leads to the conclusion that the
information presented to the warrant-issuing judge was sufficient
for a reasonable person to logically infer that evidence would be
found at Ward's home. DeSmdt, 155 Ws. 2d at 131-32, 135.

28 The purpose behind the constitutional requirenent of
obtaining a search warrant is not to deny |aw enforcenent
officers the support of the wusual inferences that reasonable
i ndi viduals may draw from evidence. 1d. at 135 (quoting Starke,
81 Ws. 2d at 409). The Fourth Anmendnent sinply requires that a
neutral and detached nmagi strate draw i nferences instead of a |aw
enforcement officer who is “‘engaged in the often conpetitive

enterprise of ferreting out crine.’” State v. Beal, 40 Ws. 2d

607, 613, 162 N.W2d 640 (1968) (quoting Johnson v. United States,

333 U.S. 10, 13-14 (1948)). Thus, “[a]lthough the finding cannot

be based on the affiant’s suspicions and conclusions, the

10
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magi strate may meke the usual inferences reasonabl e persons would

draw from the facts presented.” Bast v. State, 87 Ws. 2d 689,

693, 275 N.W2d 682 (1979).
129 The facts supporting a finding of probable cause to

search are as foll ows. The affidavit states that Derrell Vance

“sells pounds of marijuana.” Vance distributes marijuana to his
deal ers. A search of the Vance hone turned up 3,311 grans of
marijuana and over $11,000 in cash. It can be reasonably

inferred from these facts that Vance is hinself a substanti al
deal er.

130 Vance identifies his supplier as Lance who |ives on
Royce. Vance supplies no other address or |ocation. W agree
with the State that it can be inferred fromthis information that
Vance obtained the marijuana from Lance where Lance |ived, on
Royce. G ven the large quantity of drugs involved, the link of a
supplier of drugs and an address, plus the reasonable inference
that Vance deals in a high volune of drugs and therefore “Lance”
is an even bigger fish, leads us to conclude that the affidavit
presents a substantial basis to find probable cause to believe
that illegal itenms wll be found at the hone of Lance Ward on
Royce. The obvious and reasonable inference is that Lance dealt
drugs from his hone. It is not the only inference that can be
drawn, but it is certainly a reasonable one. The test is not
whet her the inference drawn is the only reasonable inference.

The test is whether the inference drawn i s a reasonabl e one.

11
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131 Although Ward argues that this type of inference cannot
be made wi thout an explicit statenment in the affidavit |inking
the illegal drugs to the Ward residence, we disagree.

132 W have rejected taking an overly technical and

formalistic approach to the contents of an affidavit.

‘[Alffidavits for search warrants, . . . nust be
tested and interpreted by magistrates and courts in a
commonsense and realistic fashion. They are normally
drafted by nonlawers in the mdst and haste of a

crimnal investigation. Technical requirenments of
el aborate specificity once exacted under comon | aw
pl eadings have no proper place in this area. A

grudging or negative attitude by reviewing courts
toward warrants will tend to discourage police officers
from submtting their evidence to a judicial officer
bef ore acting.

Recital of sonme of the underlying circunstances in
the affidavit is essential if the magistrate is to
perform his detached function and not serve nerely as a
rubber stanp for the police. However, where these
circunstances are detailed, where reason for crediting
the source of information is given, and when a
magi strate has found probable cause, the courts should
not invalidate the warrant by interpreting the
af fidavit in a hypertechnical, r at her than a
commbnsense, manner .’

Hi ggi nbot ham 162 Ws. 2d at 991-92 (quoting Starke, 81 Ws. 2d

at 410).

133 Ward contends that had Detective Anderson inserted a
sentence in his affidavit to the effect that Ward is a drug
deal er and, based upon the detective s experience, drug dealers
keep drugs in their homes, the affidavit would have been
satisfactory. Ward nmakes a simlar argunment in distinguishing

this case from State v. Bernth, 246 N.W2d 600 (Neb. 1976). I n

Bernth, the Nebraska Suprenme Court considered whether a search

12
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warrant was supported by sufficient grounds to believe that
marijuana was kept at the defendant’s residence. Id. at 601
The affidavit offered by police stated that the defendant had
told a police informant that he had “pounds of grass for sale,”
and that the informant had identified the defendant’s place of
resi dence. Id. The affiant also stated that he believed the
controll ed substance was situated at the residence. 1d. \Ward
contends that this statenent in Bernth by the affiant created a
nexus between the itens sought and the location. W believe this
level of formalism is not in keeping with the totality of the
circunstances test. As the Bernth court noted, “[s]eldom can an
affiant seeking a search warrant state positively that a certain
resi dence contains contraband. Such a conclusion can only be
arrived at by a nmmgistrate on consideration of known facts and
conmon-sense probabilities.” 1d. at 602.

134 Qur reasoning in State v. Tonpkins, 144 Ws. 2d 116,

423 N.W2d 823 (1988), applies here. Were there is evidence
that would lead a reasonable person to conclude “that the
evi dence sought is likely to be in a particular location,” there
is probable cause for a search of that |ocation, even if it may
al so be reasonable to conclude that the evidence may be in a
second or third location as well. |d. at 125. W conclude that
the warrant-issuing judge could reasonably infer that because
Darrel Vance, hinself a high volune dealer, identified “Lance on
Royce” as his supplier, and that Lance Ward owned a hone on

Royce, there was probable cause to search the Ward resi dence.

13
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135 Finally, Ward contends that Vance, the informant, was
inherently unreliable because Vance had no past record of
reliability and was attenpting to bargain his way out of jail
When considering this issue Judge Wl ker stated that Vance was
maki ng an incul patory statenent under circunstances where, if his
statenents were found to be untruthful, Vance would be in deeper
trouble. Under these circunstances, the judge found Vance to be
reliable. W find Judge Wel ker’s concl usion to be reasonabl e.

136 In finding that the affidavit supplied sufficient facts
fromwhich to draw an inference of probable cause to search, we
are not suggesting that when there is sufficient evidence to
identify an individual as a drug dealer, as all the parties
conclude there was, that there is sufficient evidence to search
the suspect’s hone. In this case, the affidavit identifies one
address in Beloit and two individuals who both deal drugs in
vol une. Accordingly, we find sufficient facts in the affidavit
to connect illegal drugs to the Ward residence and therefore find
a basis for finding probable cause to issue a search warrant.?

[

137 We turn then to Ward’ s second basis for arguing that
evi dence seized by the Beloit police should be suppressed. Ward
argues that the evidence seized at his honme is inadmssible

because it was obtained as the result of an unconstitutional

> Because we find the search warrant was supported by
probabl e cause, we do not reach the State s argunent suggesting
that the evidence seized at the Ward home is adm ssible under a
good faith exception to the exclusionary rule.

14
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violation of the rule of announcenent. “*\Whet her searches and
sei zures pass constitutional nuster is a question of |aw, which
this court reviews w thout deference to the |ower courts.’'”

State v. Meyer, 216 Ws. 2d 729, 746, 576 N W2d 260 (1998)

(quoting State v. @y, 172 Ws. 2d 86, 93, 492 N w2d 311
(1992)).

138 For Fourth Anendnent purposes, an entry that does not
conply with the rule of announcenent “is justified if police have
a ‘reasonable suspicion’ J[under the particular circunstances]
that knocking and announcing would be dangerous, futile, or
destructive to the purposes of the investigation.” Myer, 216

Ws. 2d at 749-50 (quoting United States v. Ramrez, 523 U S. 65,

67-68 (1998)). Following the principles set forth by the Suprene
Court, we have held that when there is no conpliance with the
rule there nust exist particular facts to support an officer’s
reasonabl e suspicion that exigent circunstances exist. Id. at
751.

139 The nature and structure of our federal system of
gover nnment shape our analysis of the no-knock issue presented in
this case. In general, state courts exercise concurrent
jurisdiction with the federal courts in cases arising under the
Constitution of the United States. “The two together form one
system of jurisprudence, which constitutes the law of the I|and

for the State . . . .7 Claflin v. Houseman, Assignee, 93 U. S

130, 137 (1876). On federal questions, the determ nations of the

United States Suprenme Court are binding upon state courts. State

v. Mechtel, 176 Ws. 2d 87, 94, 499 N.W2d 662 (1993). However,

15
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““Tulntil the Suprene Court of the United States has spoken,
state courts are not precluded fromexercising their own judgnment

upon questions of federal law’” 1d. (quoting United States ex

rel. Lawence v. Wods, 432 F.2d 1072, 1075 (7th Cr. 1970)).

This court “has been designated by the constitution and the

| egislature as a lawdeclaring court.” State ex rel. La Crosse

Tribune v. Crcuit C., 115 Ws. 2d 220, 230, 340 N w2d 460

(1983). Qur decisions interpreting the United States
Constitution are binding law in Wsconsin until this court or the
United States Supreme Court declares a different opinion or rule.
40 In Stevens, 181 Ws. 2d at 424-25, this court initially
adopted a rule providing that when the police have a search
warrant, supported by probable cause, to search a residence for
evidence of felony drug delivery or dealing, the officers are
justified in making a no-knock entry. Subsequent to our decision
in Stevens, the Suprene Court held that the rule of announcenent
formse part of the Fourth Amendnent reasonableness inquiry.

Wl son v. Arkansas, 514 U S. 927 (1995). In light of WIson, we

considered whether the Fourth Anmendnent allows a blanket
exception to the general requirenent of “knock and announce” for
entries into prem ses pursuant to a search warrant for evidence

of felonious drug delivery. State v. Richards, 201 Ws. 2d 845,

549 N.W2d 218 (June 12, 1996). In Richards we reaffirned our
rule that “exigent circunstances are always present in the
execution of search warrants involving felonious drug delivery:

an extrenmely high risk of serious if not deadly injury to the

16
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police as well as the potential for the disposal of drugs by the
occupants prior to entry by the police.” [d. at 847-48.

141 Thus on Decenber 4, 1996, when Judge Wl ker signed the
search warrant and authorized a no-knock entry into the Ward
residence, the law in Wsconsin for over two years, and as tw ce
affirmed by this court, authorized police executing a search
warrant for evidence of felonious drug activity to make a no-
knock entry. However, three nonths after the search of Ward's
hone, the Supreme Court issued an opinion in apparent
di sagreenent with our conclusion that the Fourth Amendnent
permts a per se exception to the rule of announcenent when
of ficers execute a search warrant in a felony drug investigation.

Ri chards v. Wsconsin, 520 U. S. at 388.

142 We review this chronology of events to enphasize that
al though the officers in this case did not conply wth the rule
of announcenent, this was not due to negligence, a mstake of
law, or willful or malicious m sconduct by the officers. Al the
parties relied upon a rule set forth as a matter of judicia

di scretion by this court in Stevens and State v. Richards. e

thus begin our analysis as one that requires this court to
consider what is the appropriate renedy when evidence is seized
in conformance with controlling law as articulated by this court
whi ch i s subsequently reversed.

43 To begin, we first consider whether the violation of
the rule of announcenent cones before us as a question to be

considered under the Fourth Anendment to the United States

17
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Constitution®, an issue arising under art. |, & 11 of the
W sconsin Constitution*, or both. W find that both the
Wsconsin Constitution and the Fourth Anmendnent are properly
before this court.

144 The State asserts Ward’s notion to suppress evidence
seized due to a violation of the rule of announcenent arises only
under the Fourth Amendnent. As a result, the State contends that
this court should therefore limt its consideration of the issue
to Fourth Anendnent jurisprudence. As a matter of Fourth
Amendnent jurisprudence, the State argues that the evidence
should be admtted wunder the good faith exception to the

exclusionary rule.® IIlinois v. Krull, 480 U S. 340 (1987).

Ward contends that his notion to suppress the physical evidence

3 Anendnment |V of the United States Constitution states:

The right of the people to be secure in their

per sons, houses, papers, and ef fects, agai nst
unreasonabl e searches and seizures, shall not Dbe
violated, and no Warrants shall issue, but upon

probabl e cause, supported by Cath or affirmation, and
particularly describing the place to be searched, and
t he persons or things to be seized.

“ Article I, § 11 of the Wsconsin Constitution states:

The right of the people to be secure in their
per sons, houses, papers, and effects agai nst
unreasonabl e searches and seizures shall not be
viol ated; and no warrant shall issue but upon probable
cause, supported by oath or af firmation, and

particularly describing the place to be searched and
t he persons or things to be seized.

®> For the purposes of this case we assune W thout deciding

that the exclusionary rule is the proper renmedy for a violation
of the rule of announcenent.

18
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sei zed because of the violation of the rule of announcenment was
preserved on state and federal grounds. W agree that both the
Fourth Amendnent and art. |, 8 11 of the Wsconsin Constitution
are at issue here.

145 Although it is the general rule that issues not raised
or considered in the circuit court wll not be considered for the
first time on appeal, this rule is not absolute. Apex

El ectronics Corp. v. Gee, 217 Ws. 2d 378, 384, 577 N wW2d 23

(1998); Wrth v. Ehly, 93 Ws. 2d 433, 443-44, 287 N.W2d 140

(1980). “When an issue involves a question of |aw rather than of
fact, when the question of |aw has been briefed by both parties
and when the question of law is of sufficient public interest to
merit a decision, this court may exercise its discretion to

address the issue.” Apex Electronics Corp., 217 Ws. 2d at 384.

Application of art. I, 8 11 of the Wsconsin Constitution is a
gquestion of |aw The parties briefed the issue of an exception
to the exclusionary rule in their argunents regarding the first
issue in this case, the validity of the search warrant. Am ¢
curiae also submtted a brief discussing the exclusionary rule as

a matter of state constitutional law, to which the State filed an

i n-depth response. In addition, at oral argunent, counsel for
Ward specifically discussed this issue. In addition, although
our decision in this case will affect only a narrow band of cases

arising between our holding in State v. R chards and R chards, we

consider the question of the application of +the Wsconsin
Constitution to this matter to be of sufficient public interest

to nerit our address. Finally, a consolidated case deci ded today
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i nvokes both the Wsconsin and United States Constitutions.

State v. Orta, 2000 W 4,  Ws. 2d , Nwa2d  .°

Therefore, to the extent that there are any doubts on this point,
we exercise our discretion and address the Wsconsin
constitutional issue as well as the Fourth Amendment issue
presented in this case.

46 The exclusionary rule bars evidence obtained in an
illegal search and seizure froma crimnal proceeding agai nst the
victimof the constitutional violation.” Krull, 480 U S. at 347.

The Suprene Court has stated that “the [exclusionary] rule is a
judicially created renedy designed to safeguard Fourth Anendnment
rights generally through its deterrent effect, rather than a
personal constitutional right of the party aggrieved.” Uni ted

States v. Calendra, 414 U. S. 338, 348 (1974) (footnote omtted).

Application of the rule “has been restricted to those areas

® In State v. Orta, 2000 W 4,  Ws. 2d __, _ Nw2d
___, a consolidated case, officers executing a search warrant
made a no-knock entry that was valid under our rule fromState v.
Stevens, 181 Ws. 2d 410, 511 N W2d 591 (1994) and State v.
Ri chards, 201 Ws. 2d 845, 549 N.W2d 218 (1996). As in this
case, the defendants noved to suppress the evidence seized by the
police after the United States Suprene Court decided Ri chards v.
W sconsin, 520 U S. 385 (1996). For the reasons set forth in
this opinion, we held in Ota that the evidence seized in that
case is admssible. Ota, 2000 W 4, ¢92.

" The State argues that the exclusionary rule does not
generally apply to evidence seized in the execution of a search
warrant after a violation of the rule of announcenent. According
to the State, when a violation of the Fourth Amendnent occurs,
the court nust find sufficient causal relationship between the
viol ation and the discovery of evidence to support application of
the exclusionary rule. United States v. Ramrez, 523 U S. 65, 72
n.3 (1998). Because we deny the notion to suppress on other
grounds, we need not address this issue.
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where its renedial objectives are thought nost efficaciously
served.” |d. at 348.
147 “The [exclusionary] rule is calculated to prevent, not

repair.” Elkins v. United States, 364 U S. 206, 217 (1960)

Al though this renedial principle appears to be the sole pillar
supporting the Supreme Court’s contenporary rationale for
application of the exclusionary rule a second principle, judicial
integrity, has been cited in the Court’s exclusionary rule

jurisprudence:

It was of this [judicial integrity] that M. Justice
Hol mes and M. Justice Brandeis so el oquently spoke in
O nstead v. United States. . . . “For those who agree
wth nme,” said M. Justice Holnmes, “no distinction can

be taken between the Governnent as prosecutor and the
Governnent as judge.” Co “I'n a governnent of
laws,” said M. Justice Brandeis, “existence of the
government will be inperiled if it fails to observe the

| aw scrupul ously. Qur CGovernnment is the potent, the
ommi present teacher. For good or for ill, it teaches
the whole people by its exanple. Crine is contagious.

If the Governnment becones a |awbreaker, it breeds

contenpt for the law, it invites every nman to becone a
law unto hinself; it invites anarchy. To declare that
in the admnistration of the crimnal |law the end
justifies the neans—to declare that the Governnent may
commt crines in order to secure the conviction of a
private crimnal—wuld bring terrible retribution.
Agai nst that pernicious doctrine this Court should
resolutely set its face.”

El kins, 364 U S. at 222-23 (quoting Onstead v. United States

277 U.S. 438, 470, 485 (1928)).

148 Whether the purpose of the exclusionary rule is solely
remedial or also a matter of judicial integrity, the Suprene
Court has nmade clear that for Fourth Amendnent purposes “the

policies behind the exclusionary rule are not absolute. Rather
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t hey nmust be evaluated in light of conpeting policies.” Stone v.
Powel I, 428 U. S. 465, 488 (1976). In Powell the Suprene Court
sai d:

Al t hough our decisions often have alluded to the
“inperative of judicial integrity,’” they denonstrate

the Ilimted role of this justification in the
determ nati on whether to apply the rule in a particul ar
context. . . . Wiile courts, of course, nust ever be
concerned with preserving the integrity of the judicial
pr ocess, this concern has Ilimted force as a
justification for the exclusion of highly probative
evi dence.

Id. at 485 (internal citation and footnotes omtted).

149 In this case, we do not believe that excluding the
evi dence seized by the police wll serve any renedial objective,
or that judicial integrity is sullied by admssion of the
evi dence. On Decenber 4, 1996, the officers’ actions were in
conformance with the law in Wsconsin, as articulated by this
court, allowng for no-knock entries. The greenest |aw student,
the savviest defense counsel, and a roonful of |aw professors
woul d have reached the sanme conclusion. W find it inpossible to
say that under such facts and in consideration of binding federal
precedent, the exclusionary rule should be applied to this
violation of the rule of announcenent.

50 Qur conclusion is supported by the rule articul ated by

the Suprene Court in Krull. In Krull, police officers conducted
a search pursuant to an Illinois statute authorizing warrantless
adm nistrative searches of certain premses licensed by the
state. Krull, 480 U S. at 342-44. The Illinois Supreme Court
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subsequently found that the statute violated the Fourth
Amendnent, and the evidence seized pursuant to the statute was
suppr essed. Id. at 346. The United States Suprene Court
concl uded that the evidence should be admtted under a good-faith
exception to the Fourth Amendnent exclusionary rule. 1d. at 346,
360. The Court stated:

The application of the exclusionary rule to suppress
evi dence obtained by an officer acting in objectively
reasonable reliance on a statute would have as little
deterrent effect on the officer’s actions as would the
exclusion of evidence when an officer acts in
obj ectively reasonable reliance on a warrant. Unless a
statute is clearly unconstitutional, an officer cannot
be expected to question the judgnment of the |legislature
that passed the |aw If the statute is subsequently
decl ared unconstitutional, excluding evidence obtained
pursuant to it prior to such a judicial declaration
w Il not deter future Fourth Anendnent viol ations by an
officer who has sinply fulfilled his responsibility to
enforce the statute as witten.

Krull at 349-50.

51 The court in Krull indicated it was “concerned solely

with whether the detective acted in good faith reliance upon an
apparently valid statute.” Id. at 357 n.13. The Court found
that he did. 1d. at 360. |In this case we are concerned solely
with whether the officers acted in good faith reliance upon the
pronouncenents of this court.

52 Execution of a no-knock entry in this case was founded
upon a rule articulated by this court. Havi ng been obtai ned
pursuant to the search and seizure principles we expounded, we

cannot say now that the subsequent change in Fourth Amendnent
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jurisprudence has sonehow transforned the character of the
evi dence seized at the Ward home into sonmething so tainted that
it mars judicial integrity. Nor will any renedial purpose be
achi eved through exclusion of the evidence when the officers and
magi strate followed, rather than defied, the rule of |aw
Accordingly, we conclude that the evidence is adm ssible under
t he Fourth Amendnent.

153 W turn then to art. I, 8 11 of the Wsconsin
Consti tution. W conclude that in this case, the Wsconsin
Constitution does not require exclusion of the evidence seized at
the Ward residence.

154 Issues of federalism and sovereignty again shape our
di scussion. The holdings of the United States Suprene Court do
“not affect the State’s power to inpose higher standards on
searches and seizures than required by the Federal Constitution

if it chooses to do so.” Cooper v. California, 386 U S. 58, 62

(1967). W have al so stated:

This court . . . will not be bound by the m ninmns
which are inposed by the Suprenme Court of the United
States if it is the judgnment of this court that the
Constitution of Wsconsin and the laws of this state
require that greater protection of citizens' liberties
ought to be afforded.

State v. Doe, 78 Ws. 2d 161, 172, 254 N.W2d 210 (1977).

155 The text of art. |, 8 11 of the Wsconsin Constitution
and the text of the Fourth Amendment of the United States
Constitution are essentially identical. Tonpkins, 144 Ws. 2d at

131. Qur interpretation of the Wsconsin search and seizure
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provision has normally been consistent with the requirenents of
the United States Constitution as interpreted by the Suprene
Court. |d. at 133. Therefore as an initial matter, the rule of
announcenent is one part of the reasonabl eness inquiry under art.
I, 8 11 of the Wsconsin Constitution, in conformty with the

Suprene Court’s decision in Wlson v. Arkansas, 514 U S. at 930.

56 Thus, we next consider whether the evidence seized at
the Ward residence shoul d be suppressed pursuant to the Wsconsin

exclusionary rule adopted in Hoyer v. State, 180 Ws. 407, 193

N.W 89 (1923).

157 We first consider whether the exclusionary rul e adopted
in Hoyer is nmerely a judge-nade rule, as the State contends, or
whet her, as the defendant argues, it is a personal right under
the Wsconsin Constitution. W have decided this question and
there is no need to revisit it. Wen discussing the exclusionary

rul e in Tonpkins, we stated:

The protection of rights and the preservation of
judicial integrity depend in reality on the deterrent
effect of the exclusionary rule. Unl awful police
conduct is deterred when evidence recovered in
unr easonabl e searches is not adm ssible in courts. The
W sconsin cases discussed in Hoyer and statenents of
that court all concerned judicial protection against
police oppression. That is, the exclusionary rule
devel oped as a judicial renedy to deter unreasonable
searches and seizures. The fourth anmendnent was and is
alimt on the powers of governnent.

Tonpki ns, 144 Ws. 2d at 133-34.
158 We do not reexam ne our conclusions in Tonpkins that

the exclusionary rule in Wsconsin is a judicial renedy.
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However, we concur with the views expressed by the Vernont
Suprene Court which stated that “[e]ven if our exclusionary rule
were no nore than a judicially created renedy, this Court would
maintain the obligation to ensure that the renmedy effectuates

[state constitutional] rights.” State v. QOakes, 598 A 2d 119

121 (vt. 1991). The Vernont Suprene Court further stated:

By treating the federal exclusionary rule as a
judicially created renmedy rather than a constitutional
right, the Supreme Court’s decision focuses, not on
interpretation of the federal constitution, but on an
attenpted enpirical assessnent of the costs and
benefits of creating a good faith exception to the
federal exclusionary rule. This enpirical assessnent
can inform this Court’s decision on the good faith
exception only to the extent that it is persuasive. |If
the assessnent is flawed, this Court cannot sinply
accept the conclusion the Suprene Court draws fromit.

To do so would be contrary to our obligation to ensure
that our state exclusionary rule effectuates [the state
constitutional] rights, and would disserve those
rights.

Id. 598 A 2d at 122.

159 Al though we generally conformart. 1, 8 11 to Fourth
Amendnent jurisprudence, it would be a sad irony for this court
to exhort magistrates to act as sonething nore than “rubber
stanps” when issuing warrants, and to then act as nere rubber
stanps ourselves when interpreting our Wsconsin Constitution
It is our responsibility to examne the State Constitution
i ndependently. This duty exists even though our conclusions in a
gi ven case may not differ fromthose reached by the Suprene Court

when it interprets the Fourth Amendnent. State v. @Quzman, 842

P.2d 660, 667 (Idaho 1992).
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60 In this case, because the police and magi strate relied

upon our rule from State v. Richards, we conclude that the

Wsconsin Constitution does not require suppression of the
evi dence.

61 In determ ning whether this evidence should be excl uded
under the Wsconsin Constitution, we find persuasive the rational

used in United States v. Peltier, 422 US. 531 (1975). In

Peltier, Border Patrol agents stopped a vehicle 70 air mles from
t he Mexican border. Peltier, 422 U. S. at 533. The Border Patrol
searched the vehicle and seized 270 pounds of marijuana fromthe
trunk of the car. Ild. at 532. Four nonths after this stop
occurred, the United States Suprenme Court “held that a
warrantl ess autonobile search, conducted approximtely 25 air
mles from the Mexican border by Border Patrol agents, acting
W t hout probable cause, was unconstitutional under the Fourth

Amrendnent . ” Id. at 532-33 (citing Al neida-Sanchez v. United

States, 413 U S. 266 (1973)). Although the stop of Peltier was

unconstitutional under the rule from Al nei da- Sanchez, the Suprene

Court decided that the evidence should not be excluded. The
Suprenme Court stated that the basis for the stop was founded upon
t he Bor der Patrol’s reliance upon a federal statute,
adm ni strative regulations inplenmenting the statute, and
continuous judicial approval of the regulation. Id. at 540-41

The Suprene Court stated:
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[ulnless we are to hold that parties may not reasonably

rely wupon any |egal pronouncenent emanating from

sources other than this Court, we cannot regard as

bl amewort hy those parties who conform their conduct to

the prevailing statutory or constitutional norm | f

the purpose of the exclusionary rule is to deter

unl awful police conduct then evidence obtained from a

search shoul d be suppressed only if it can be said that

the law enforcenent officer had know edge, or may

properly be charged with know edge, that the search was

unconstitutional under the Fourth Amendnent.
Id. at 542 (internal citations and footnote omtted).

162 Simlarly, we believe that | aw enforcenent officers and
magi strates nust be allowed to reasonably rely upon the
pronouncenents of this court. Therefore, we hold that under the
W sconsin Constitution the evidence seized at the Ward residence
is adm ssible. The officers acted in reliance upon
pronouncenents of this court. That is the only issue before us
and is the only issue we decide.

163 In summary, we conclude that the warrant was issued
wi th probabl e cause to search Ward’'s residence. |In addition, the
officers failure to conply with the rule of announcenent
violated the Fourth Amendnent and art. I, 8 11 of the Wsconsin
Constitution. However, because the officers relied, in objective
good faith, upon the pronouncenents of this court we hold that
excl usion of the evidence would serve no renedi al objective and,

therefore, the evidence seized at the Ward residence should be
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adm tt ed. Finally, we hold that as a mtter of state

constitutional law the evidence is properly admissible.?

By the Court.—JFhe decision of the court of appeals is

reversed and the cause is renmanded.

8 Havi ng concluded that the evidence is admi ssible under the
W sconsin Constitution because the officers relied upon a rule
established by this court, we need not consider the State's
alternative argunent that the officers reasonably relied upon the
no- knock search warrant.
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164 SH RLEY S. ABRAHAMSON, CHI EF JUSTICE (dissenting). |
di sagree with the majority opinion on two grounds:

165 First, the mjority opinion errs in refusing to
suppress evidence seized by l|law enforcenent officers in the
defendant’s hone. I conclude there is no nexus in the warrant
application in this case between the defendant’s hone and the
defendant’s drug-dealing activities to establish probable cause
to search the hone.*?

166 Second, the majority opinion errs in refusing to
suppress evidence seized by |law enforcenent officers who failed
to conply with the constitutionally based rule of announcenent.
| would not adopt the majority opinion’s exception to the

excl usionary rule.

I
167 |1 approach the question of probable cause to issue a
search warrant for a drug dealer’s home with the follow ng basic
principles in mnd.
168 A noving force behind the enactnent of the Fourth

Amendnent to the U S. Constitution was to prohibit the governnent

1 A nunber of courts confronted with facts similar to those
presented in this case have concluded no nexus was established
between the drug dealing and the defendant’s hone. These cases
are discussed in the court of appeals thorough opinion. See also
State v. Thien, 977 P.2d 582, 588 (Wa. 1999) (en banc) (warrant
aut hori zing the search of a drug dealer’s apartnent nust present
specific evidence tying the residence to the illegal activity).
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from conducting indiscrinminate general searches.? Accordingly, a
crucial elenment in evaluating a search warrant under the Fourth
Amendnent is whether it is reasonable to believe that the itemto
be seized will be found in the place to be searched, here a

hone. 3

“Physical entry of the home is the chief evil against
whi ch the wording of the Fourth Anendment is directed.”?

169 Before issuing a warrant a nmagi strate nust be "appri sed
of sufficient facts to excite an honest belief in a reasonable
m nd that the objects sought are linked with the comm ssion of a
crime, and that the objects sought will be found in the place to

be searched.” State v. Higginbotham 162 Ws. 2d 978, 980, 471

N.W2d 24 (1991) (internal quotations omtted). Qur duty as a
reviewing court is to ensure that the mgistrate had a
substantial basis for concluding that probable cause existed,
giving deference to the magistrate’ s conclusion and accepting
reasonabl e inferences to sustain the issuance of a warrant. |1d.
"*[T]he fact that there is probable cause to believe that a
person has committed a crine does not automatically give the
police probable cause to search his house for evidence of that

crime'"®

2 Payton v. New York, 445 U.S. 573, 583-84 and n.21 (1980)
(describing historical circunstances |leading to the enactnent of
t he Fourth Amendnent).

8 Zurcher v. Stanford Daily, 436 U S. 547, 556 n.6 (1978).

“ State v. Phillips, 218 Ws. 2d 180, 195-96, 577 N.W2d 794
(1998) .

> State v. Higginbotham 162 Ws. 2d 978, 995, 471 N.W2d 24
(1991), (quoting United States v. Freeman, 685 F.2d 942, 949 (5'
Gr. 1982)).
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170 Applying these principles to the mgjority opinion, |
conclude that, for big drug dealers, the majority has abandoned
the rule that a magistrate nust be apprised of sufficient facts
to excite an honest belief in a reasonable nmnd that the objects
sought would be found in the place to be searched. The majority
opi nion has, instead, adopted a blanket general rule, a per se
rule, that if a magistrate determ nes probable cause to believe
that a person is a dealer in significant quantities of drugs®
then it automatically follows there is probable cause to issue a
warrant to search that person’s honme. Majority op. at 136.°

71 The State does not claimthat the affidavit in support
of the application for a search warrant in this case contained
any direct evidence that the defendant had sold drugs out of his
home or that any illegal itenms had been spotted there. The
majority’s decision upholding the issuance of the warrant
apparently rests on two pieces of evidence. The first piece of

evidence is that the defendant supplied drugs to other deal ers.

® The majority does not describe how to distinguish between
“significant” and “insignificant” quantities of drugs.

" The majority appears to deny this holding. It states at
paragraph 36 that it is “not suggesting that when there is
sufficient evidence to identify an individual as a drug

dealer . . . that there is sufficient evidence to search the
suspect’s house.” It goes on to state: “In this case, the
affidavit identifies one address in Beloit and two individuals
who both deal drugs in volune.” | do not wunderstand how this

cryptic sentence provides |aw enforcenent officers, nmagistrates,
circuit courts or the court of appeals with any guidance in
deci ding when an application to search the hone of a drug dealer
of significant quantities of drugs sufficiently connects the
illegal activities to the hone to be searched when the only
information is that the person is a big drug dealer and lives on
a specified street.
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From this fact, the majority opinion states that the magistrate
could conclude that the defendant was probably a ®“big” drug
deal er.

172 The second piece of evidence is that an informant drug
dealer referred to the defendant as “Lance on Royce.” The city
tax records, examned by a law enforcenent officer, confirned
that Lance Ward owned a house at 1663 Royce Street. Neither the
informant’s reference to the street where the defendant |ived or
the city tax records giving the defendant’s exact hone address
suggest that drugs were sold fromthe defendant’s hone.

173 Thus the mmjority’s holding that there was probable
cause to believe the drugs were in the defendant’s hone does not
rest on any specific evidence in the record tying the drugs to
the home. Rather the majority’s holding rests on the supposition
that a nagistrate nay reasonably conclude, wunless there is
evidence to the contrary, that every drug dealer suspected of
dealing in significant quantities of drugs keeps the drugs at
hone.

74 | conclude that the mgjority’s holding is once again
creating a drug exception to the Fourth Anendnent "based on the
"culture' surrounding a general category of crimnal behavior,"”

contrary to Richards v. Wsconsin, 520 U. S. 385, 392 (1997). The

U S. Suprene Court in R chards overturned this court’s blanket
per se rule that all drug dealers may be presuned arnmed and that
t herefore no-knock entries to the home are justified in felony

drug searches.
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175 The general per se drug exception the majority creates

today, allow ng searches of the hones of "big" drug dealers, is
subject to the sanme two criticisnms that the U S Suprene Court
| evel ed against the generalization about drug dealers that this
court adopted in Richards. First, the majority opinion's new
rule that "big" drug dealers keep drugs in their hones contains
consi derabl e overgeneralization. The Richards case, 520 U S at
393, condemmed a simlar generalization about drug dealers and
ar ns. While "big" drug dealers may frequently keep drugs (or
arns) in their hones, not every "big" drug deal er does so.

76 Second, the mmjority opinion’s categorical rule that

"big" drug dealers keep drugs in their hones "can, relatively
easily, be applied to others.” In Richards, 520 U S. 394, the
Suprene Court condemmed this court’s categorical rule on drug
deal ers and arnms on the grounds that the generalization could be
applied to many crines and thus undercut the Fourth Amendnent
requi renent that individualized grounds to search a place be
denonstr at ed.

177 1f we follow the mgjority opinion’s reasoning to its
"common sense" conclusion, one can assune that, unless there is
evidence to the contrary, every drug dealer (big, nmedium or
small) and further everyone engaged in crimnal activity (drugs
or otherw se), keeps evidence of the crimnal activity at hone.
This "common sense" reasoning swallows the Fourth Anmendnent
requirenent that applications for warrants nust denonstrate

reasonabl e grounds to believe that the itemto be seized wll be

found in the place specified to be searched. "If a per se
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exception were allowed for each category,"” the Fourth Amendnent
requi r enent t hat a warrant application nust denonstrate
reasonabl e grounds to believe that the itemto be seized wll be
found in the place to be searched "would be neaningless.”
Ri chards, 520 U.S. at 394.

178 1 do not join the mjority opinion because it
substitutes a generalization, a per se rule, for the
constitutional requirenment that a nexus nust appear in the
warrant application between the place to be searched and the
drug-dealing activities to establish probable cause to search the
pl ace specifi ed. In sum the majority opinion does not give
adequate consideration to the Fourth Amendnent’s protection of

t he hone agai nst indiscrimnate general searches.

[

179 The majority opinion errs in adopting an exception to
the exclusionary rule to refuse to suppress evidence seized by
|aw enforcenent officers who failed to conmply wth the
constitutionally based rul e of announcenent.

80 The exclusionary rule prevents evidence that has been
seized in violation of an accused's statutory or constitutiona

rights frombeing admtted into evidence. Illinois v. Krull, 480

U S 340, 347 (1987). The U. S. Suprene Court has adopted a "good

faith" exception to the exclusionary rule. United States v. Leon,

468 U.S. 897 (1984). The Leon case held that the exclusionary
rule does not apply to evidence obtained by |aw enforcenent

officers acting on objectively reasonable reliance upon a search



No. 97-2008. ssa

warrant issued by a neutral nmagistrate when the warrant was
ultimately found to be unsupported by probable cause. 468 U. S.
at 926.

181 The mmjority opinion does not adopt the Leon “good
faith” exception to the exclusionary rule. The Leon good faith
exception has been strongly criticized by state courts and

comrent ators. 8 Indeed the mmjority opinion studiously avoids

8 In the fifteen years since the Leon case was decided, at
| east twel ve states have rejected the good faith exception to the
exclusionary rule as inconpatible with their state constitutions.
See, e.g., State v. Mrsala, 579 A . 2d 58 (Conn. 1990); State v.
Guzman, 842 P.2d 660 (ldaho 1992); People v. Sellars, 394 N W 2d
133 (M ch. App. 1986), appeal denied, 426 Mch. 879 (1986); State
v. Canelo, 653 A 2d 1097 (N.H 1995); State v. Novenbrino, 519
A 2d 820 (N J. 1987); State v. CQutierrez, 863 P.2d 1052 (N M
1993); People v. Bigelow, 488 N E. 2d 451 (N Y. 1985); State v.
Carter, 370 S.E 2d 553 (N.C. 1988); Commonweal th v. Edmunds, 586
A.2d 887 (Pa. 1991); State v. Taylor, 1987 W 25417 (Tenn. Crim
App. 1987); State v. Oakes, 598 A 2d 119 (Vvt. 1991); State v.
Craw ey, 808 P.2d 773 (Wash. App. 1991).

The majority opinion discusses and relies on State v. QOakes
and State v. GQuzman (mgjority op. 958), but does not acknow edge
that both these cases reject the good faith exception to the
excl usionary rule.

Anot her two states have rejected the good faith exception as
i nperm ssi bl e under state statutory grounds. Gary v. State, 422
S.E.2d 426 (Ga. 1992); Inp v. State, 826 S.W2d 714 (Tex. Ct.

App. 1992).

Several states have expressed reservations about the good
faith exception, al though their highest courts have not
specifically rejected it. See, e.g., State v. Rothman, 779 P.2d
1, 8 (Haw. 1989) (Hawaii has not vyet adopted good faith
exception); State v. Martinez, 411 N W2d 209, 149 (C. App.
M nn. 1998) (M nnesota has not yet adopted good faith exception).

Several state courts have adopted the good faith exception
to the exclusionary rule under their own state constitutions.
See, e.g., Mdirgan v. State, 641 So.2d 840 (Ala. 1994); Jackson v.
St at e, 722 S.W2d 831 (Ark. 1987); State v. Brown, 708 S.W2d
140 (Mb. 1986) (en banc).
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citing Leon, 468 U.S. 897 (1984), the leading good faith case,
and even steers clear of using the words “good faith.” The
maj ority opinion uses the words “good faith” only nine tinmes, in
six instances referring to other witers use of the words,
(twce referring to the State’s argunent, twice referring to a
U.S. Suprenme Court holding,® and twice quoting from a case from
t he Vernmont Supreme Court).

182 Instead of relying on Leon, the majority opinion relies

on Illinois v. Krull, 480 US. 340 (1987), a “Leon-based
decision.”™ In Krull, the US. Supreme Court held that the
exclusionary rule would not apply to evidence seized by officers
acting in objectively reasonable reliance wupon a statute
aut horizing warrantl ess adm nistrative searches; after the search
and seizure in that case the statute was hel d unconstitutional as
violating the Fourth Amendnent.

183 Krull sweeps broadly and authorizes the use of evidence
seized in a whole class of unconstitutional searches, that is,
t hose conducted pursuant to a statutory enactnent which is later
declared unconstitutional. The Krull rule neans that an

appellate court need not review each case falling wthin the

cl ass. In contrast, the Leon case deals wth a single

°® See mpjority op. Y 50-51 (referring to Illinois v. Krull,

480 U.S. at 346).

0 See majority op. 958, quoting State v. QOakes, 598 A 2d

119, 122, (Vt. 1991).

11 Wayne R LaFave, Search and Seizure § 1.3(h) at 97 (3"
ed. 1996).
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unconstitutional judicial authorization of a particular search
under particular circunstances; an appellate court reviews each

warrant to determ ne whether that case falls within the Leon

“good faith” exception to the exclusionary rule. Because of the

sweepi ng reach of Krull, commentators and courts have found the

Krull rule nore problematic than the Leon rule.

184 Professor LaFave, for exanple, views the Krull case as

even nore objectionable than Leon. *?

185 Justice Sandra Day O Connor, who agreed wth Leon,
di ssented along with three of her colleagues in Krull (a 5-4

deci si on). The Illinois Suprene Court also rejected the Krull

rule. That court reasoned that the Krull rule provides a grace
period in which constitutional rights may be violated wth
inmpunity; the grace period can |last for several years and can
affect large nunmbers of people. The I1llinois Supreme Court
concluded that “this is sinply too high a price for our citizens
to pay.”?®

186 Neither Krull nor Leon confronts the fact situation

presented in this <case: an officer seizes evidence; an
unconstitutional decision of a court authorizes the search. The
majority opinion thus extends an exception to the exclusionary

rul e beyond Krull and Leon. | would not do so.

2.1 wayne R LaFave, Search and Seizure § 1.3(h) at 98 (3d
ed. 1996).

3 people v. Wight, 697 NE.2d 693, 697 (Ill. 1998),
quoting People v. Krueger 675 N.E.2d 604 (111. 1996).
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187 This court should be nore cautious in adopting
exceptions to the exclusionary rule in light of the history of
the exclusionary rule in this state. The Wsconsin Suprene Court
was one of the first in the nation to adopt the exclusionary

rule. State v. Hoyer, 180 Ws. 407, 193 N.W 89 (1923), was

deci ded al nost 40 years before Mapp v. Chio, 367 U S. 643 (1961),

obliged this court to adopt the exclusionary rule. This early
adoption of the exclusionary rule denonstrates this state’'s
commtnment to protecting the privacy of its citizens which this
court should not rush to dimnish.?*

188 Although the majority opinion asserts that its
“decision will affect only a narrow band of cases arising between

State v. Richards and Richards [v. Wsconsin],” majority op. at

145, | fear that the majority opinion has broader inplications.

The mpjority opinion applies to any published decision of the
court of appeals or this court authorizing a search when the
decision is l|ater declared wunconstitutional. The majority
opi ni on rendered today al so renoves nuch of the incentive for an
accused to challenge a search or seizure that is authorized by a

publ i shed decision of this court or the court of appeals. The

4 See State v. Taylor, 60 Ws. 2d 506, 523, 210 N.wW2d 873
(1973)(noting the court’s early adoption of the exclusionary
rule).

> For a nore devel oped discussion of State v. Hoyer and its
inplication for this court’s adoption of the good faith exception
to the exclusionary rule, see Justice Prosser’s concurring
opinion in State v. Ota, 2000 W 4, = Ws. 2d _ , _ Nwz2
___, of even date. | join that part of Justice Prosser’s
concurrence in Ota relating to Hoyer and the good faith
exception to the exclusionary rule.

10
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accused would not get an effective renedy in the very case in
whi ch he or she successfully challenged a decision, because the
evi dence seized would be adm ssible under the exception adopted
by the majority opinion today.

189 What does this nmajority opinion nean for the future of
the exclusionary rule in Wsconsin? Wat is the status of the
good faith exception in Wsconsin? Who knows? The mgjority
isn't telling.®®

190 For the reasons stated, | do not join the majority
opinion’s extension of the Krull cases to the present case. The
majority opinion errs in refusing to suppress evidence seized by
|aw enforcenent officers who failed to conmply wth the
constitutionally based rul e of announcenent.

191 | am authorized to state that JUSTI CE ANN WALSH BRADLEY
joins this dissent and JUSTICE DAVID T. PROSSER joins Part | of

this dissent.

16 raise the issue of what constitutes reliance in

objective good faith on a pronouncenent of this court in ny
dissent in State v. Ota, 2000 W 4, _ Ws. 2d , ____Nw2ad
__, of even date.

11
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192 DAVID T. PROSSER, J. (dissenting). The |iberties
secured by the United States Constitution nmust not be conprom sed
in society's struggle to conbat illegal drugs. The "horrors of
drug trafficking" are real and substantial, but "under our
Constitution only neasures consistent with the Fourth Amendnent
may be enpl oyed by government to cure this evil."?!

193 Search warrants are an essential safeguard against
government overreachi ng. They protect privacy in persons,
houses, papers, and effects by requiring a neutral nmagistrate to
make an independent determnation of probable cause before
aut hori zing a governnment search. Thus, the integrity of search

warrants is vital, and it nust not be inpaired by governnent zea

to suppress drugs. Because this decision seriously underm nes
the foundation for search warrants in drug cases, | respectfully
di ssent .

I
194 The State of Wsconsin petitioned the court to take
this case to review several issues. The first issue was stated
as follows: "In reviewwing a search warrant affidavit, may the
judge infer that evidence of drug dealing wll be found at the
suspect's residence when the affidavit provides facts identifying

the suspect's residence and provides probable cause that the

Y 1llinois v. Gates, 462 U.S. 213, 290 (1983) (Brennan, J.,
di ssenting, quoted with approval in the mjority opinion of
Justice Rehnquist at 241).
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suspect is a drug deal er?"? The State's brief sets forth an
affirmative answer to this question with two argunents. First,
the State contends that a judge may rely on the judge's personal
experience to infer that evidence of drug dealing will be found
at a suspected drug dealer's residence. Second, it argues that
for drug dealers, evidence is likely to be found where dealers
live. Hence, probable cause that a person is a drug dealer
provi des probabl e cause to search the person's residence.

195 In justifying the issuance of the search warrant for
Lance Ward's residence, Circuit Judge Janes Wl ker relied heavily
on his own extensive experience in dealing with drug cases. The
majority opinion dismsses his analysis by stating that: "The
subj ective experiences of the nmmgistrate are not part of the
probabl e cause determ nation." Majority op. at 926. Thi s
conclusion is consistent with prior decisions. In State .

Hi ggi nbot ham 162 Ws. 2d 978, 989, 471 N.W2d 24 (1991), the

court said: "In review ng whether there was probable cause for
the issuance of a search warrant, we are confined to the record
that was before the warrant-issuing judge."? Allowi ng the
personal experience of the magistrate to factor into the
determ nation of whether probable cause exists to issue a search

warrant would nmean that probable cause was subjective, varying

2 Petition for Review and Appendix at 1.

® The court cited State v. DeSmidt, 155 Ws. 2d 119, 132
454 N.W2d 780 (1990), and Bast v. State, 87 Ws. 2d 689, 692
275 N.wW2d 682 (1979). See also State v. Benoit, 83 Ws. 2d 389,
395, 265 N.W2d 298 (1978).
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from nmagistrate to nmagistrate. A magistrate's persona
experience would be difficult for an appellate court to review,
and subjective determ nations of probable cause would destroy
uniformty in the | aw

196 On the other hand, by dismssing the State's first
argunent, the mpjority is forced to enbrace a proposition
al l egedly grounded in universal experience: that suspected drug
dealers are so likely to keep drugs in their honmes that the
governnment wll always have probable cause to search their
resi dences, absent evidence that a specific dealer keeps drugs
el sewhere. This is precisely the position advocated by the
State,* and, for all practical purposes, it is the position

adopted by this court.

* The follow ng colloquy occurred during the oral argument

of this case:

Chi ef Justice: |Is your position, counsel . . . is the
State's position that every tine you have a drug
dealer, that is, a charge of a drug dealer in the
affidavit, that the inference can be nade that there
will be drugs in the hone, in the residence, and
therefore the search warrant can apply to the honme?

Assi stant Attorney General: . . . [I]f that's justified
by experience, yes.

Chi ef Justice: Well, whose experience?

Assi stant Attorney Ceneral: | think it could be the
judge as well as the . . . it could be the judge or
the police officer. If it's the police officer, he
puts it in there and it's for the judge to review |If

it's the judge it's going to have to be%the State's
position is that's a legitimte consideration for the
judge to use when drawing the inference based on the
information that's in there.
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197 In Section | of her dissenting opinion, Chief Justice
Abrahanson admrably outlines her objection to the majority's
ruling. | join in Section | of her dissent and commend as well
the scholarly analysis of the court of appeals.®

[
198 Qur law strongly favors searches conducted pursuant to

a warrant. State v. Kerr, 181 Ws. 2d 372, 379, 511 N W2d 586

(1994). The warrant process not only places a neutral and
det ached mmgi strate between governnment intrusion and the people

but also obligates governnment officials to denonstrate to that

Chi ef Justice: Well, suppose we have a brand new judge
on the bench in Rock County and [he or she] cones from
the civil practice and you got this kind of a
warrant. . . . [Alnd the police searched the hone.
[I]s it the State's position then that that search had
no probabl e cause?

Assi stant Attorney Ceneral: No, |I think it would have

to be%in Fourth Anmendnent cases there's an objective
standard appli ed.

Chief Justice: Wll, that goes back to ny question

. . . [l]ls it your position that as an objective
standard in all cases in which the affidavit says it's
a drug dealer, you can search the hone? It doesn't
matter what the cop says in the affidavit or what the
judge's past experience is because it's objective.

Assi stant Attorney General: Well, yes, and that is the
position that's been taken in several cases.

Chi ef Justice: That is . . . as a mtter of |aw,
there's probable cause to search the hone. I's that
your position?

Assi stant Attorney General: Yes.

5

(1998) .

State v. Ward, 222 Ws. 2d 311, 319-333, 588 N W2d 645
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magi strate a substantial basis for their proposed intrusive
conduct. In this process, neutral oversight is pointless if the
magi strate nmerely rubber st anps an af fi davit based on
generalizations instead of particul ars.

199 In Illinois v. Gates, 462 U S. 213, 238 (1983), the

Suprene Court spelled out the role of the neutral nmagistrate in

t he warrant process:

The task of the issuing magistrate is sinply to make a

practical, common-sense deci sion whether, given all the

circunstances set forth in the affidavit before him

including the 'veracity' and 'basis of know edge' of

persons supplying hearsay information, there is a fair

probability that contraband or evidence of a crinme wll

be found in a particul ar place.
The magistrate is entitled to consider the totality of the
circunstances before the court in naking the probable cause
determ nation of whether there are "sufficient facts to excite an
honest belief in a reasonable mnd that the objects sought are
linked with the commssion of a crime, and that the objects
sought will be found in the place to be searched.” State v.
Stark, 81 Ws. 2d 399, 408, 260 N.W2d 739 (1978).°

1100 There is no dispute that a reviewing court will show
great deference to the magistrate's decision. Gates, 462 U S at

236; Spinelli v. United States, 393 U S. 410, 419 (1969).

However, deference to the magistrate "is not boundless.” United

States v. Leon, 468 U.S. 897, 914 (1984). A reviewing court wll

not defer to a warrant based on an affidavit that does not

® This language is quoted in State v. DeSmdt, 155 Ws. 2d

119, 131-32, 454 N.W2d 780 (1990), and State v. Hi ggi nbot ham
162 Ws. 2d 978, 989, 471 NW2d 24 (1991).
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provide a substantial basis for determning the existence of
probabl e cause. [|d. at 915.

101 A nmgistrate considers many factors in passing upon an
application for a warrant. The warrant itself nust describe with
particularity the place to be searched and the things to be
seized.” Hence, the magistrate nust review the particularity and
find probable cause that the things sought are linked to crim nal
activity and will be found in the place to be searched.® These
factors may raise questions of scope.? The totality of the
circunstances in determning probable cause includes the
"veracity" or reliability of persons supplying information, the
"basis of know edge" of persons supplying information,! and the
freshness or stal eness of the information provided.

102 The "particularity and probabl e cause requirenents" are
the only protections a person has against a general search.

State v. DeSmidt, 155 Ws. 2d 119, 130, 454 N.W2d 780 (1990).

Arguably, these requirenments nmay be relaxed sonmewhat iif the

situation is truly urgent. For instance, in Franks v. Del aware,

" Fourth Anmendnent of the United States Constitution
Article |, 8§ 11 of the Wsconsin Constitution;, Ws. Stat.
8 968.12(1)(2).

 State v. Benoit, 83 Ws. 2d 389, 394-95 265 N.W2d 298
(1978).

°® United States v. Hayes, 794 F.2d 1348, 1355 (9th Cir.
1986), cert. denied, 479 U S. 1086 (1987).

Y 11linois v. Gates, 462 U.S. 213, 238 (1983).

11 state v. Ehnert, 160 Ws. 2d 464, 469-70, 466 N W2d 237
(1991).
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438 U.S. 154, 169 (1978), the Suprene Court observed that the
"pre-search proceeding wll frequently be marked by haste,
because of the understandable desire to act before the evidence
di sappears.” In these circunstances, the nmagistrate nmay not have
time to conduct an independent exam nation of the affiant and
other witnesses. In the normal situation, however, the Court has
found it reasonable to require the officer applying for a warrant
to exercise reasonable professional judgnment in preparing the

affidavit. WMilley v. Briggs, 475 U S. 335, 345-46 (1986).

1103 The affidavit in this case raises several issues. The
full text of the affidavit is printed as an appendix to this
di ssent.

A
1104 The affidavit supporting a warrant should establish

probabl e cause that the warrant describes the correct place to be

sear ched. This affidavit provides probable cause that "'Lance'
who |ives on Royce" was supplying marijuana to Derrell Vance. It
al so shows that Lance Ward owned property at 1663 Royce. It does

not clearly establish, however, that the "'lLance' who |ives on
Royce" and Lance Ward who owns property on Royce are one and the
sanme person. Derrell Vance did not provide the |last nane or the
street address of his supplier. He did not indicate whether
"Lance" owned property on Royce, as opposed to renting property
or staying with friends. The affidavit provides no basis for a
reviewing court to determne the nunmber of houses on Royce or
whet her there were other "Lances" living on Royce. Conversel vy,
it does not show whether police diligently examned tax rolls,

7
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city directories, or other docunentary evidence to ensure that
Lance Ward was the only known "Lance" on Royce. If there were
ot her "Lances" living on Royce, it would be a nockery of the
Fourth Amendnent to suggest that all their homes could be
searched, and it would be deceitful not to disclose the existence
of other "Lances" to the court. The possibility of other
"Lances" could have been systematically elimnated or at |east
reduced but was not.

1105 As a result, the critical information suggesting that
the "'Lance' who lives on Royce" was in fact Lance Ward, was the

foll ow ng paragraph in the affidavit:

2.) Your affiant further states he is famliar with
the confidential files kept by the Beloit Police
Department Special Operations Bureau and as a result
knows that the Beloit Police Departnent has received
four pieces of intelligence indicating that Lance Ward
is a drug deal er.

106 The majority opinion w sely avoids any reliance on this
paragraph in its discussion of the affidavit. The affidavit
provides no evidence that the information in the paragraph is
worthy of Dbelief. The record does not indicate whether the
al l egations against Ward are anonynous or cone from specific
i ndi vi dual s. It does not indicate the nunber of sources. I t
does not indicate that the sources are "reliable.” It does not
indicate their "basis of know edge" or whether the pieces of
intelligence are recent. In sum the affidavit does not
incorporate anything to denonstrate that the four pieces of

intelligence represent credible evidence. This neans that the
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affidavit did not show the magistrate that the police had the
correct "Lance" and thus the correct house.
B

107 The Beloit police requested a premses warrant to
search not only Lance Ward's house but also his "curtilage,
outbuildings [a one car detached garage], and any and all
vehicles pertaining to 1663 Royce on or near said premses." The
resulting warrant authorized a search of Ward's body as well as
the prem ses at 1663 Royce.

108 This court has approved prem ses warrants. They are

di scussed extensively in State v. Andrews, 201 Ws. 2d 383, 549

N.W2d 210 (1996). In Andrews, the court held "that police can
search all items found on the premses that are plausible
repositories for objects nanmed in the search warrant, except
those worn by or in the physical possession of persons whose
search is not authorized by the warrant."” 201 Ws. 2d at 403.

In State v. OBrien, 223 Ws. 2d 303, 588 N W2d 8 (1999), we

approved the search of a vehicle registered to the defendant that
was |ocated 200 feet away from the defendant's hone, thereby
enlarging the "prem ses.” Here, the warrant authorized a search
of virtually everything related to 1663 Royce. Consi dering the
broad scope of the warrant, the affidavit supporting the warrant
must have established sonme direct |inkage between the things to
be seized and the expansive prem ses to be searched. O herw se,
the warrant represented little nore than a license for the

government to ransack Ward's property in the hope of uncovering
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evi dence of crine. See Frank v. Maryland, 359 U S. 360, 365

(1959).
C

1109 Ward contends that the affidavit is "insufficient
because it contains no statenent creating a nexus between the
itens sought and Ward's residence on Royce." Majority op. at
127. The majority responds with a blizzard of inferences:

1) An informant alleges that Derrell Vance "sells pounds
of marijuana.” Vance is apprehended with approximately 7.3
pounds of nmarijuana. The court infers from the evidence that
Vance is "a substantial dealer." Id. at 129.

2) "Vance identifies his supplier as Lance who lives on
Royce. Vance supplies no other address or location. . . . [I]t
can be inferred from this information that Vance obtained the

marijuana from Lance where Lance lived, on Royce." (enphasis

added) Id.

3) "Gven the large quantity of drugs involved" and the
all egation that "Lance" supplied Derrell Vance, the court infers
that Lance "is an even bigger fish" than Vance and that there is
a substantial basis "that illegal itens wll be found at the hone
of Lance Ward on Royce. The obvious and reasonable inference is
that Lance dealt drugs fromhis honme." [d. at 3O0.

110 The court should not infer that Derrell Vance "obtai ned
the marijuana from Lance where Lance |ived" because that
inference is speculative. Vance was not quoted in the affidavit.

He was paraphrased. He never spoke directly to the affiant.

10
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What ever he said about Royce may have cone in response to a
gquestion about where Lance coul d be found.

111 At the tinme the search warrant was sought, Derrell
Vance was in custody and cooperating with the police. There is
no explanation why authorities did not obtain answers to sinple
questions |ike: "I'f you don't know Lance's |last nane, can you
descri be what he |ooks like, his age, and where he lives? Have
you ever been to his house? D d you see any drugs in his house?

When you purchased drugs from Lance, did you take possession of
the drugs at the house? |If you didn't see drugs in the house or
pi ck up drugs at the house, where did you take possession of the
drugs? Did Lance ever indicate where he keeps his drugs? Do you
know of anyone el se who has bought drugs from Lance at his house
or can place drugs in the house?"

112 If there were evidence in the affidavit that Derrell
Vance had bought drugs at Lance's house, or seen drugs at Lance's
house, or had good reason to believe that Lance kept drugs at his
house, there would be little reason to question the sufficiency
of the affidavit on this point. But the evidence is not there.

1113 The Ward affidavit reveals that in Derrell Vance's
case, a Crine Stopper clained that Vance sold pounds of marijuana
and that he or she "had seen marijuana in the house of Derrel
Vance.”" Wy is the sane affidavit unable to assert point blank
that Derrell Vance said he had seen marijuana in the house of
Lance on Royce? The problem with the affidavit is not the
reliability of what Vance said; the problemis the chasmleft by
what Vance did not say or what Vance told police that was omtted

11
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from the affidavit. Judges are not entitled to use their
imaginations to fill in these gaps.
D

1114 The majority opinion insists that the court is "not
suggesting that when there is sufficient evidence to identify an
individual as a drug dealer . . . that there is sufficient
evidence to search the suspect's hone." Mjority op. at 36. It
attenpts to distinguish this case fromthe bl anket rul e advocated
by the State on the basis that Lance Ward was a "high vol une"
drug dealer. Id. at 9130, 36. The distinction is not
per suasi ve.

1115 There was probable cause to believe that "'Lance' who
lives on Royce" was a whol esale supplier of marijuana, and that
he was "a bigger fish" than Derrell Vance. However, these
reasonabl e concl usions do not provide a substantial basis for an
inference that Ward "dealt drugs fromhis home."

116 If we were to undertake a statistical sanpling of drug
deal ers%l arge and smal | %and drug users, we mght well find that
majorities in each category keep drugs in their hones. Such
informati on woul d not supply probable cause to search the hones
of all the suspected drug dealers and drug users in the United
States. Mire inportant, there is no evidence in this record that
supports the proposition that a "large" drug dealer is nore
likely to keep drugs in the home than a small drug dealer. The
affiant did not make such a claim

E

12
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1117 Di stinguishing this case fromthe broad rule advocated
by the State relieves the majority of the burden of addressing a
troubl esonme passage in United States v. Freeman, 685 F.2d 942

949 (5th Gir. 1982):

[ T]he fact that there is probable cause to believe that
a person has commtted a crine does not automatically
give the police probable cause to search his house for
evi dence of that crine.

This passage is inportant because it was quoted with approval in

State v. Hi ggi nbotham 162 Ws. 2d at 995.

118 The majority asserts that "our exam nation of the facts
leads to the conclusion that the information presented to the
warrant-issuing judge was sufficient for a reasonable person to
logically infer that evidence would be found at Ward's hone."
Majority op. at f27. It concludes that "[t]he obvious and
reasonable inference is that Lance dealt drugs from his hone."
Id. at 930.

1119 What the majority fails to explain is how Lance Ward's
situation is different fromthe situation of other drug dealers,
so that the inference it draws is derived from the particular
facts in this record. The mpjority admts that the inference "is
not the only inference that can be drawn, but it is certainly a
reasonable one. The test is not whether the inference drawn is
the only reasonable inference. The test is whether the inference
drawn is a reasonable one." 1d.

1120 Reasonabl e inferences were discussed recently in Belich

v. Szymaszek, 224 Ws. 2d 419, 425, 592 N.W2d 254 (C. App.

1999), in which the court said:

13
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An elenmentary principle is that an inferred fact is a
| ogi cal, factual conclusion drawn from basic facts or
hi storical evidence. It is the probability that
certain consequences can and do follow from basic
events or conditions as dictated by logic and human
experi ence.

The court noted that a reasonable inference is a conclusion
arrived at by a process of reasoning. The "conclusion nust be a
rational and | ogical deduction fromfacts admtted or established
by the evidence when such facts are viewed in the |ight of common
know edge or common experience." Id.

121 In Crowey v. Wnans, the Court of Appeals for the

Seventh Circuit equated "perm ssive inference” with "perm ssive
presunption,” explaining that such an inference permts "the
factfinder to infer the elenmental fact from proof by the state of
the basic fact, but does not require the factfinder to reach that
concl usi on and does not shift the burden to the defendant." 920

F.2d 454, 456 (7th CGr. 1990) (citing County Court of U ster

County v. Allen, 442 U S. 140, 157 (1979). A presunption thus

conplies with due process requirenents if "there is a 'rationa
connection' between the basic facts that the prosecution proved
and the ultimte fact presuned, and the latter is '"nore likely

than not to flow from the fornmer." 1d. (quoting Uster County,

442 U.S. at 165).

1122 The key phrase for nme is "nore likely than not." The
conclusion that Lance Ward "dealt drugs from his hone" was not
"nore likely than not" to flow from his probable status as a
dealer if one relied solely on information in the record. The

majority concedes that its inference is not the only inference

14
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that could be drawn. In fact, the shrewd circuit judge did not
draw that inference wuntil he first factored in his own
experi ence.
11

1123 The affidavit in this case was deficient. It left too

many unanswered questions. It did not establish probable cause.
The affidavit was not presented to the court in the throes of

sone desperate energency. Darrell Vance, the informant, was in
policy custody, offering to cooperate. Lance Ward, the target,
had been suspected as a narijuana deal er over a period of tine.
When the warrant was eventually executed, Ward was at hone,
unarmed, watching television. There is no explanation in the
record why the police could not have taken the tine to prepare a
proper affidavit.

1124 The affidavit printed in the appendi x should not serve
as a nodel to law enforcenent in Wsconsin. Expecting to get a
warrant on the basis of this affidavit is |ike expecting to catch
a big fish without baiting the hook. The decision of the court
of appeal s should be affirned.

125 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHANMSON and JUSTI CE ANN WALSH BRADLEY join this dissent.

15
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APPENDI X
AFFI DAVI T FOR SEARCH WARRANT

Dougl as Anderson, being first duly sworn, on oath says that
on the 4th day of Decenber, 1996, in Rock County, in and upon
certain premises in the City of Beloit, in Rock County, occupied
by Lance Ward, and nore particularly described as follows: 1663
Royce is green with white trim tw story, single famly
dwel ling. 1663 Royce is the fourth house south of Summtt on the
east side of Royce. 1663 Royce has a one car detached garage in
the northeast side of the |ot. Further to include curtil age,
out bui I dings and any and all vehicles pertaining to 1663 Royce on
or near said premses, there are now |ocated and concealed
certain things, to-wt:

Marijuana and other controll ed substances, scal es, packaging
material s, drug paraphernali a, drug | edgers, addr ess/ phone
records, indicia of occupancy, opened or unopened financial
docunents relating to drug proceeds, U S. currency, and any and
all other instrunentalities, substances or docunents which are in
violation of Possession of Controlled Substance Wth Intent to
Deliver-THC, contrary to Section 961.41(1m (h)(1) of Wsconsin
Statutes and prayed that a search warrant be issued to search
said premses for said property.

The facts tending to establish the grounds for issuing a
Search Warrant are as foll ows:

1). On 11-27-96, your Affiant received a call froma Crine

Stopper who stated that Derrell Vance sells pounds of marijuana.
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The Crine Stopper had seen nmarijuana in the house of Derrell
Vance. On 11-29-96 a search warrant was executed and the

followng itens were recovered:

3,311 granms of marijuana

$11,171.00 U. S. C

.3 grans of crack cocai ne

Letternmate digital scale

Postal scale

Rol I'i ng papers

Pi pe

THC roaches

I ndi cia of occupancy for Derrell and Candy Vance

The Crime Stopper stated that Derrell Vance would order his
marijuana and have it distributed in a day or two. Derrell Vance
woul d re-order imediately or within a two week span. Derrell
Vance woul d distribute one to two pounds to each of his deal ers.

On 11-30-96 a famly nenber of Derrell Vance contacted your
Affiant. This famly nenber was told by Derrell Vance that
"Lance" was his supplier of marijuana. Derrell Vance needed
soneone to make contact with "Lance" in order to get him out of
jail.

On 12-2-96, Derrell Vance contacted SLANT. | nspect or
Kreitzmann of SLANT, told your Affiant that Derrell Vance wanted
to make a deal to get out of jail. Derrell Vance told SLANT t hat
his supplier was "Lance" who |ives on Royce. These adm ssions to
SLANT by Derrell Vance were prior to Derrell Vance's court
initial appearance.

The Gty of Beloit tax rolls shows 1663 Royce as property

owned (sic) Lance R Ward.
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2.) Your affiant further states he is famliar with the
confidential files kept by the Beloit Police Departnent Speci al
Operations Bureau and as a result knows that the Beloit Police
Department has received four pieces of intelligence indicating
that Lance Ward is a drug deal er.

3.) Your affiant has been a police officer for 14 years and
has participated in approximately 185 drug raids. Affiant has
been actively involved in the area of Special Wapons and Tactics
since 1984. Affiant is a State of Wsconsin Certified Instructor
in the area of arrest and control procedures, both receiving and
provi di ng training. Affiant is an Instructor in the area of
Host age Rescue and High Ri sk Warrant Service, both receiving and
providing training. Based on affiant's training, experience and
associations with others in those fields, he is aware that
persons involved in many illegal activities, including drug
related crines often arm thenselves wth weapons, including
firearms and sonetinmes use those weapons against the police and
ot hers. These persons will also destroy or conceal evidence if
given tine. Affiant, based on the stated experience, training
and association, is aware that a very inportant factor 1in
controlling persons and in particular, during drug raids, 1is
surprise and speed. Affiant is also aware that control reduces
the likelihood of injury to all involved. Affiant is aware that
announcenent elimnates surprise and provides persons with a
residence tinme to take actions that would require a reaction by
of ficers. For these reasons affiant requests that a NO KNOCK
search warrant be issued. Affiant, based on his training and

3
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experience with others in that field believes that where ill egal
drugs are sold by one person, they are purchased by others and
are commonly carried on the persons of both. It is also true of
| ocations where drug use takes place, persons comonly carry
illegal drugs on their body.

Dated this 4th day of Decenber, 1996.

WHEREFORE, the said Affiant prays that a Search Warrant be
issued to search such premses for the said property, and to
bring the property, if found, and the person(s) in whose
possession the property is found, before the Crcuit Court for
Rock County, to be dealt with according to | aw.

[ Si gnature of Dougl as Anderson]

[ Subscri pti on/ Dat e]
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